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Dear Ms. Duarte: 

On behalfof the Copper and BrassFabricator’s Council, Inc. (“CBFC’), set forth below 
are commentsin support of the FederalAcquisition RegulationsCouncil’s (FAR Council) stay 
andproposedrevocation of the final rule addressingcontractor responsibility publishedin the 
December20,200O FederalRegister at 65 Fed. Reg. 80255. (Heretier ‘%a1 rule”). The Notice 
to stay this final rule was publishedin the April 3,200l FederalRegister at 66 Fed. Reg. 17754, 
and the proposalto revoke was published in the April 3,200l FederalRegister at 66 Fed. Reg. 
17758. On November 8,1999 the CBFC timely filed commentsin opposition to the original 
proposedrule amendingFed&al Acquisition Regulation (F&), 48 C.F.R. parts 9 and 31, as 
publishedin 64 Fed. Reg. 37358-37361(July 9,1999). The November 8,1999, CBFC 
commentsremainrelevantto the FAR Council’s proposal to revoke the ?&xl rule and are hereby 
incorporatedby referenceinto the presentsubmittal. On August 28,2000, the CBFC timely filed 
additional commentsin opposition to a revisedproposal to amendFederalAcquisition 
Regulation (FAR), 48 C.F.R. parts 9,14,15,31 and 52, aspublishedat 65 Fed. Reg. 40829-
40834 (June30,200O). The August 28,2000, CBFC commentsalso remain relevantto the FAR 
Council’s presentproposal and arehereby incorporated by referenceinto the presentsubmittal. 

The Copper and BrassFabricatorsCouncil (“CBFC”) is a trade associationthat 
representsthe principal copper and brassmills in the United States. The 21 membercompanies 
(seeattachedappendixA for a list of membercompanies)together account for the fabrication of 
more thau 80% of all copper and brassmill products produced in the United States,including 
sheet,strip, plate, foil, bar, rod, and both plumbing and commercial tube.’ Theseproducts are 
usedin a wide variety of applications,chiefly in the automotive, construction, and 
electrical/electronicindustries.The FederalGovernmentdirectly purchasesbrassmill products 
for suchusesasproduction of coinage,andmunitions for the military. In addition, these 
products aresuppliedindirectly to the FederalGovernmentthrough products assembledor 

k 

’ Because alloycontainingzinc)accounts“brass”(acopper-based foramajorpart of the total production of the 
industry, it hascometo be know asthe “brass mill industry,” which should be understood to include non-alloyed 
coppermill products such aspure capperplumbing tube and flat-rolled coppersheet. 
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installed by brassmill customers,suchas information-technology hardware, air-conditioning 
equipmentandinstallations,plumbing in residentialand commercial buildings, and automobiles. 
Many CBFC membercompaniesqualify as smallbusinesses(750 employeesor less)under the 
definitions of the Small BusinessAdministration, classifiedwithin the 1997North American 
Industrial ClassiticationSystemcode 331421, “Copper rolling, drawing, and e.xtruding.” 

The CBFC supportsthe FAR Council’s stay of the final rule aspublished in the Federal 
Registernotice of April 3,200l. The final rule was published in the December20,2000, Federal 
Registerand becameeffective on January 19,200l. Even ifthe &al rule were workable, which 
it is not, the thirty daysfrom publication to effective date is woefully inadequatefor government 
contractors andfederal Contracting Officers (CO’s) to preparefor and implement the 
burdensomerequirementsof the rule. That said, it must be further statedthat no amount of time 
would be adequateto implement the unrealistic and burdensomerequirementsof the final rule. 
Therefore, the CBFC further supportsthe FAR Council’s proposal to revoke the final rule. 

For the reasonsoutlined in our earlier comments,the contractor responsibility rule as 
originally proposed,and asrevised,improperly and unjustly expandsthe basesfor which a 
companycanbe deemedineligible for award of a governmentcontract. The final rule published 
on December20,2000, did nothing to alleviatethe many problems posedby the earlier versions. 
There is no justit?cationfor expandingthe CO’s responsibility to include the addedcategoriesof 
laws and the requirementthat contractors certify compliancewith the entire universeof federal, 
state,local and foreign laws andregulations. The rule doesnot provide sufficient guidelinesto 
CO’s to preventarbitrary and otherwise abusiveimplementation The costs and other significant 
non-monetaryburdensof implementing the rule will greatly outweigh the benefits. As a basis 
for theseconclusions,we rely on argumentspresentedin our November 8, 1999, and August 28, 
2000, commentslocated in the docket for the final rule, aswell asthe following additional 
comments: 

1) 	Burden on Contractiw Offkers: The final rule still requires CO’s to make legal 
interpretationsof technical provisions of complex laws for which they are not 
trained or equipped. Comparedto the original proposal, this problem was 
aggravatedin the final rule by including ‘“foreign laws” as an additional category 
for which CO’s must evaluatecontractor compliance. The final rule fails to provide 
the CO with sufficient guidelinesor tminiug to prevent arbitrary or otherwise 
abusiveimplementation. In addition, the breadth and complexity of laws and lack 
of CO expertiseand tmining will result in inconsistentdecisionsthroughout the 
system. There is no remedy for this deficiency in the final rule. The complexity 
and volume of the laws and regulationsthrust upon the CO make it impossible for 
eventhe most capableto becomesufficiently knowledgeableto avoid this 
arbitrarinessand inconsistency,evenifthe FAR Council attempts to set up a 
training system.The Code of FederalRegulations for employment law alone covers 
4000 pagesof fine print. The universeof laws andregulations is literally too 

I” 	 expansiveand complex for a central authority to enforce. The enforcementof the 
laws shouldbe left to the debarmentprocessandthe agencieschargedwith 
administeringthe various laws. 
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2) 	Adds New Penalties Congress Did Not Intend: The final rule usurps 
Congressionalauthority by including denial of contracting rights to the penaltiesof 
scoresof laws which Congresscould have,but did not, include asa penalty. The 
finaSrule constitutesde facto amendmentof the remedial and penalty provisions of 
scoresof laws, including specificallythose enumeratedin the final rule. 

3) 	No Nexus to Contract Performance: The final rule fails to establishany ‘nexus’ 
betweenpast violations or complaintsalleging violations of labor andemployment 
laws and a prospectivecontractor’s presentability to perform a contract, the 
commontheme throughout existing procurement regulations. The existing general 
standardsfor a &cling of responsibility all relate to the performance of the contract. 
The final rule, on the other hand, forcesthe CO to becomethe enforcer of the entire 
universeof laws andregulations to which potential governmentcontractors are 
subject. This is anunreasonableand inappropriate use of the procurement system. 

4) Single Complaint May Be Basis for Disqualification: Under the tinal rule, 
prospectivecontractorscan still be “blacklisted” basedon allegationsand 
complaintsthat havenot been fully adjudicated, and on unsubstantiatedinformation 
suppliedby outsideparties to the contracting officer. The fmal rule requiresthe CO 
to give the greatestweight to offensesadjudicatedin the last three years,an 
improvementover the rule as originally proposed. However, it still requiresthe CO 
to consider“all relevant credible information” in msking the responsibility 
determination,thus subjectingthe governmentcontractor to loss of contracting 
rights basedon mere allegationsof violations that haveno basisin fact. This 
sub$ctsthe contractor to possibledisqualification basedon unsupportedcomplaints 
filed by disgruntledemployees,businesscompetitors, rebutTedunion organizers, 
union contract negotiators, or any entity seekingleveragewith the contractor or a 
negativeimpact on the contractor. Proponentsarguethat the rule would only 
disqualify contractorswho repeatedlyviolate the laws in a pervasiveand signZcant 
way. However, the CO must consider“all credible and relevant information”, and 
there is no requirementthat the CO find that the contractor is a repeatoffender. By 
contrast,the existing debarmentprocesscontainsproceduresthat protect the 
contractor from spuriousand unsupportedaccusations. The debarmentprocess 
shouldnot be replacedby a systemthat circumventsthe safeguardsthat are 
containedin the debarmentprocedures. As the United StatesEnvironmental 
Protection Agency’s Office of Acquisition Managementnoted in their August 28, 
2000, commentsopposing the rule: “The proposedrule is duplicative of the 
existing debarmentremedy and lessefficient in application.” 

5) 	No Due Processfor Disqualified Contractors: Under the tinal rule, the 
“blacklisted” contractor is denieddue process. There is no opportunity to challenge 
falseinformation that may havebeenprovided to the CO and usedasthe basisfor 

J 	 non-responsibilitydeterminationsprior to the CO making the determination. 
Supportersof the rule respondthat the disqualified contractor can tile suit in federal 
court or tile au after-the-fact bid protest. Under this remedy, the disqualified 
contractor would receiverelief, if any, only after another party is awardedthe 
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contract. This would be no relief at all, and doesnot constitute due process,which 
‘requiresnotice andan opportunity to be heard while a remedy still exists. Under 
the proposedrule, a contractor could be disqualified on the basisof unsubstantiated 
allegationswithout any opportunity to answerthe allegations.The existing 
debarmentprocedures,which would remain in place if the FAR Council revokes the 
final rule, are suthcientto protect the governmentfrom contractors who repeatedly 
violate the enumeratedfederal laws, and at the sametime provide safeguardsfor 
governmentcontractorsagainstunwarranted loss of contracting opportunities. 

6) Overlv Burdensome Certification: The fhral rule retainsthe certification 
requirementthat placesan unmanageableand undueburden on prospective 
contractors. The contractor must certify the contractor’s compliancewith all 
federal,state andforeign labor, employment, tax, environmental,antitrust, and 
consumerprotection laws and regulations over the previous three-yearperiod. For 
a potential contractor with multiple facilities, the impracticality and high cost of 
designing,installing and maintaining an integrated systemto accountfor legal 
violations or allegedviolations is prohibitive. Giventhe risk of civil and criminal 
sanctionsfor an honesterror in certification under the False Claims Act, many 
potential contractorswill simply decidenot to participate in the federalprocurement 
process. 

Although the final rule purports to merely clarify disqualitications concerningcontractor 
responsibility considerations,in reality the revisedrule changeswould greatly expand,without 
proper legislativeauthority, the basesfor thesedisqualifications. The rule fails in it’s only stated 
intention to “ . ..clar@ the longstaudingrequirementthat federal contractors havea ‘satisfactory 
record of integrity and businessethics.“’ 65 Fed. Reg. 40831. 

The Federalprocurementprocesshasa well-establishedset of existing rules to ensure 
that governmentcontractsare granted only to responsiblecontractors. The final rule contains in 
its preambleno allegationsthat the existing suspensionand debarmentprocessesare incapableof 
denying accessto governmentcontractsby law-breaking contractors. 

In summary,the tinal rule should be revoked for the samereasonsthat it should never 
havebeenpromulgated in the first place. For the reasonssummarized above,and more fully 
discussedin our previously filed comments,the CBFC urgesthe FAR Council to revoke the final 
rule on Contractor Responsibility. 

GovernmentAfhtirs Counsel 
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